The rule of temporary refuge forms the cornerstone of states' response in cases of large-scale influx of refugees. In the context of civilians fleeing armed conflict, this legal rule imposes a positive obligation on all states to admit and not to return anyone to a situation of risk to life, and to provide basic rights commensurate with human dignity. Also implicit in the rule is the expectation of shared responsibility for large numbers of refugees and international cooperation towards durable solutions. This article examines the customary international law of temporary refuge (also known as temporary protection) in relation to the Syrian conflict. It discusses implementation of the rule in the practices of three neighbouring countries to Syria, and in the EU. It finds Turkey, Lebanon and Jordan to have engaged in practices consistent with the rule of temporary refuge. However, the EU decided not to use the Temporary Protection Directive; instead individual member states have relied on the Refugee Convention and EU law, combined with various other measures not pertinent to temporary protection. It concludes that shared responsibility is the linchpin of temporary refuge. Absent this keystone, the rule of temporary refuge is likely to continue being implemented primarily in a regional context by countries the nearest to the country affected by conflict, as seen in the case of Syria.
INTRODUCTION
There is nothing new about mass flight from war, or the mass movement of people across borders. Refugee crises are a recurring phenomenon, 2 yet large-scale influxes have long posed an acute challenge to countries implementing their obligations under the 1951 Convention Relating to the Status of Refugees 3 (Refugee Convention) using asylum procedures because these are designed to assess in detail individual applications for protection 1 Professor of International Law, University of Westminster, London. I am grateful to Ella Gunn (MSc in Refugee Studies, Oxford) for her research assistance, to the participants of the Refugee Law Initiative 1 st Annual Conference for their feedback, and to the anonymous reviewers for their detailed and helpful comments. Furthermore, Preamble to the Refugee Convention expressly provides that the grant of asylum may place unduly heavy burdens on certain countries, and that a satisfactory solution … cannot therefore be achieved without international cooperation. 10 Possibly inspired by these provisions and pre-existing humanitarian tradition (such as rescuing persons in distress at sea 11 ), or indeed by the promise of preventing permanent integration, 12 temporary refuge developed as a key element of states' response towards victims of armed conflict or massive violation of human rights.
The practice of temporary refuge emerged in the early part of the twentieth century and was soon extended to many parts of the world to provide a practical, humane, and immediate solution in cases of large-scale influx of refugees, pending the finding of a permanent home. 13 Thus, it was always meant to be a short-term solution to an emergency situation. It has generally been applied for the duration of the conflict. 14 However, due to the excessive length of some armed conflicts, temporary refuge has in some cases developed into de facto permanent resettlement in the country of refuge (e.g., the conflict in Afghanistan since 1979 that has resulted in temporary protection being offered for an indefinite duration by Pakistan). 15 It has been identified as a rule of customary international law by numerous scholars, based on a considerable amount of consistent state practice across the globe, accepted as law. 16 It has since grown into what is known as temporary protection, 17 but the reality of protracted conflicts and the issue of non-return have 'exercised powerful influence' on what countries (particularly Western countries) are prepared to offer. 18 This article uses the phrase 'temporary refuge' throughout in order to emphasize the customary nature of the rule; it uses the phrase 'temporary protection' only where states and/or international organizations expressly refer to it as such.
This article focuses on temporary refuge as a rule of customary international law, separate and independent from treaties of refugee law and non-refoulement, and binding on all states. It examines the practical application of temporary refuge to 'war refugees' today. With '15 conflicts either erupted or re-ignited over the past five years', 19 the empirical focus is refugees from the Syrian Arab Republic (Syria) conflict. The United Nations High Commissioner for Refugees (UNHCR) has described the situation as 'the world's single largest driver of forced displacement with half of the population displaced' (approximately 12 million). 20 Temporary refuge is a 'diverse and multifaceted' phenomenon, with 'no single manifestation, purpose or character'. 21 Thus, Section II begins with clarifying the scope of temporary refuge (both ratione personae and ratione temporae) by reference to evidence of practices worldwide analysed in the scholarship. This section also discusses UNGA resolutions, UNHCR EXCOM conclusions, and case law of international courts as further evidence of the normative character of such practice. Section III briefly discusses pertinent elements of the current practices that may be framed as pursuant to the customary obligation of temporary refuge (as opposed to treaty or EU law) in the context of Syria. It signals that in the case of EU countries, state practice is primarily rooted in treaty law (e.g., the Refugee Convention) or EU law. Section IV examines implementation of the existing customary obligation in the daily practice of three neighbouring countries to Syria (Jordan, Lebanon, and Turkey), where the vast majority of refugees are located. It then contrasts these practices with the response of the EU.
The three neighbouring countries to Syria were selected for legal and geopolitical reasons. Turkey, despite having ratified both the Refugee Convention and the 1967 Protocol relating to the Status of Refugees (Refugee Protocol), maintains a geographical limitation to the effect that only 17 18 Gibney, 'Between Control and Humanitarianism', 692. 19 E.g., in Central African Republic, Democratic Republic of the Congo, Iraq, Libya, Nigeria, South Sudan, Ukraine, Yemen etc. UNHCR currently estimates over 60 million people as forcibly displaced; the highest number since WWII. ECRE interviews V Türk, 'We should not forget history when addressing current challenges', ECRE Weekly Bulletin, 23 October 2015. 20 Of a total population of approximately 22 million before April 2011, over five million refugees are now living outside Syria, and seven million persons are internally displaced. UNHCR, 'International Protection Considerations with Regard to People Felling the Syrian Arab Republic -Update IV', November 2015, para.8. 21 Gibney, 'Between Control and Humanitarianism', 690. asylum seekers from countries of the Council of Europe can be 'Convention refugees'. Neither Lebanon nor Jordan has ratified the Refugee Convention and/or Refugee Protocol. Hence, the practice of these three countries is particularly relevant in examining custom-based practices independently from refugee treaty law; albeit human rights treaties may be pertinent. In contrast EU member states are all parties to the Refugee Convention and Refugee Protocol. 22 Hence, the challenge in the context of EU countries consists in identifying distinctive custom-based practices and not just current practices based on treaty and EU law. In addition, the position of the European Union, as a supra-national organisation (sui generis), is examined as further manifestations of state practice.
Section V concludes on the pertinence and contours of the rule of temporary refuge for Syrian refugees and argues that, although anchored in understandings of shared responsibility, it has been implemented primarily in a regional context by countries proximate to Syria.
II.
THE SCOPE OF TEMPORARY REFUGE This section reviews academic authorities on relevant state practice, before considering the position of international organisations and international courts on the rule. Its application today in relation to Syrian refugees is examined in section IV.
A. Doctrine
Temporary refuge has been described by Coles as a practice 'to facilitate admission and the obtaining of satisfactory solutions' in situations of such large-scale influx that problems of a humanitarian nature, public order, national security or even international peace and security may be at stake. 23 It emerged at a time when state practice indicated that 'the only sort of refuge was permanent asylum'. 24 From the start, it was premised on 'polite or explicit quid pro quos' that other countries than the countries of temporary refuge would screen and grant resettlement to a large proportion of the population; '[t]he promise of resettlement was the defining "temporary" element in the refuge offered by the states of first asylum, because the causes of flight were often of indefinite duration'. 25 For instance, in South Asia, the 1979 Agreement provided for temporary asylum to refugees from Indochina on condition of resettlement in a third country; it was replaced by the Comprehensive Plan of Action in 1989. 26 In other instances, temporary refuge was provided (short-term) until voluntary repatriation could start, e.g., in Eastern Pakistan in 1971 following events resulting in the sudden arrival of some ten million refugees ('evacuees') into India. 27 Should voluntary return not be possible or offers of resettlement not be forthcoming from the international community, material assistance to the countries of temporary refuge was expected and was generally given.
It has often been argued by scholars that the obligation to provide temporary refuge in cases of mass influx finds its roots in the principle of nonrefoulement (Article 33, Refugee Convention), which covers persons fleeing armed conflict. 28 Less noted is the origin of this legal obligation in an emerging rule of customary international law of temporary refuge, distinct from refugee law and finding authority in a considerable amount of relevant state practice accepted as law. 29 Mushkat, for instance, one of the first scholars to have written about temporary refuge in 1982, appraised Hong Kong as a country-colony of temporary refuge for Vietnamese refugees, in comparison to its Asian neighbours and in the context of challenges associated with having 'to cater' for their needs on a long-term basis when the situation becomes protracted. 30 She explained that non-refoulement and temporary refuge share together 'an obligation of states to permit entry' but they differ significantly in that temporary refuge 'appears to impose additional obligations on receiving countries and is a more tangible step towards a durable solution'. 31 She further noted that despite the practice having 'found expression -whether explicit or implicit -in a number of legal instruments', there exists among states a 'reluctance to institutionalise the phenomenon', which she described as 'avoidance of self-conscious choice' so as not to undermine nonrefoulement and permanent asylum. 32 Four years later, Perluss and Hartman argued that 'as a norm of customary humanitarian law, temporary refuge is far better equipped than current codified law to deal with situations of mass influx' for practical and juridical reasons; it circumvents individualized determination of refugee status and it does not require the same level of factual evidence of persecution as under the Refugee Convention. 33 They explained that the norm 'has emerged out of the essential principle of humanitarian law: the balance between necessity and humanity' 34 and it exists 'at the point of intersection of … international humanitarian law, refugee law, and human rights law'. 35 The norm 'resides within that portion of humanitarian law which remains uncodified', 36 i.e., the humanitarian law of rescue.
Durieux develops the 'rescue paradigm' by reference to the discourse of disaster and emergency. For Durieux 'the primary duty of frontline States' must be conceptually separated from the duty of non-refoulement for reasons of fundamental fairness. 37 He proposes instead thinking about large refugee influxes as 'complex emergencies', whereby victims of disaster are not just the refugees themselves but also the frontline states and their population, and the 'rescuer' becomes all other states. 38 This idea resonates with the customary international law rule of temporary refuge, which is distinctly rooted in international cooperation and understandings of shared responsibility (see section II B below). 39 To be sure, state practice provides numerous instances where countries have obstructed access to protection (e.g., through push-back policies), but as Perluss and Hartman have argued, these must be seen as mere examples of states evading meeting their obligations under the rule, 31 Mushkat, 'Hong Kong as a Country of Temporary Refuge', at 159-160. See also Goodwin-Gill, 'Non-Refoulement, Temporary Refuge, and the 'New' Asylum Seekers', at 433-459. 32 42 The rule may (on occasion) overlap with the principle of nonrefoulement but the two are distinct. 43 Independently from its customary nature, the rule of temporary refuge has 'crystallized' in other sources of international law, reinforcing its normative character. The Organization of African Unity Convention, which extends protection to persons fleeing events such as external aggression or occupation, provides that Where a refugee has not received the right to reside in any country of asylum, he may be granted temporary residence in any country of asylum in which he first presented himself as a refugee pending arrangement for his resettlement. 44 The Cartagena Declaration, which also extends protection to persons fleeing situations of generalized violence, internal conflicts, or massive violations of human rights, emphasizes consideration of UNHCR EXCOM conclusions, particularly no. 22 on the Protection of Asylum Seekers in Situations of Large-Scale Influx (see section II B below). 45 As a result, practice relating to temporary refuge is quite considerable in Africa 46 and Latin America 47 where there has been large-scale influx from armed conflict and where group determination of prima facie refugee status is the norm. This has also been the case in India and other Asian countries. 48 The United States too has afforded protection against the return of large number of people fleeing armed conflict or natural disaster, be they from Haiti, Cuba, El Salvador, or Nicaragua. 49 These ad hoc responses resulted in the adoption of Temporary Protected Status in 1990, which has even been granted in the context of environmental disasters, e.g., the earthquake in Haiti in 2010 or the volcanic eruptions in Montserrat in 1995 and 1997. This involved both admission and temporary status being provided to Haitian and Montserratian refugees by the United States, and a decision by other countries not to forcibly return those already within their territories. 50 Finally, in Europe, states have long afforded some form of protection on a temporary basis to persons fleeing armed conflict who fell outside the framework of the Refugee Convention (de facto refugees). For instance, Austria temporarily hosted large numbers of refugees from Czechoslovakia in 1968 while solutions for permanent settlement in Western countries were found. 51 The practice of de facto humanitarian status increased significantly in the late 1970s and 1980s 52 to reach considerable magnitude in the 1990s following the wars in the former Yugoslavia and Kosovo. Some countries introduced a policy of temporary protection as a way to cope with 'an all-time high' numbers of asylum seekers. 53 Over half a million thereby received temporary protection in Germany, with large numbers also going to Austria, Sweden and Switzerland, pending their return home after the war. The great disparity between EU countries in the numbers of refugees received prompted numerous calls for 'burden sharing' from the most affected countries, the European Union, and the Council of Europe, 54 leading eventually to the adoption of a EU Directive on Temporary Protection. 55 Because it has developed from general practice accepted as law, the exact contours and content of temporary refuge have never been entirely clear as some countries confine beneficiaries of temporary refuge to camps whereas other countries offer far more, even in some cases refugee status or a status akin to it. 56 The premise of temporary refuge (in terms of durable solutions) has also varied, namely eventual return to the country of origin (the model in Europe during the 1990s) by contrast with resettlement in a third country and only later repatriation (the model used in the case of Indochina). 57 As will be apparent from section IV below, EU countries have been reluctant to provide large-scale resettlement, and return is likely to remain the model in Europe given that cessation provisions are now increasingly invoked and proposals have been forward for a systematic and 'compulsory status review' mechanism of international protection statuses. 58 The practices of neighbouring countries to Syria on the other hand suggest temporary refuge at work; these practices echo the duty imposed by international law for the nearest country to provide a 'place of safety' to those persons rescued at sea. 59 . 56 According to Perluss and Hartman, the norm of temporary refuge itself 'does not require a regularization of legal status', for example through permanent asylum and the acquisition of nationality (at 597-598). However, should the armed conflict last, 'the norm of temporary refuge may result in a de facto permanent resettlement in the refuge state' through integration, i.e., asylum, or resettlement elsewhere (at 598). 57 Goodwin-Gill and McAdam, The Refugee in International Law, at 340-41. See also Gibney 'Between Control and Humanitarianism'. Thorburn too has questioned Europe's focus on return in its formulation of policies to manage refugees from former Yugoslavia, i.e., on the 'temporary' rather than the 'protection' aspect of the phenomenon, in J Thorburn, 'Transcending Boundaries: Temporary Protection and Burden-Sharing in Europe', 7 (1995) International Journal of Refugee Law 459-479, at 459-460. 58 Article 1C(5) of the Refugee Convention and Articles 11 and 16 of the Qualification Directive; see also Proposal for a Qualification Regulation introducing a 'compulsory status review' mechanism that would lead to increased cases of return to countries of origin COM (2016) International organisations have long recognised the imperative for states to offer temporary refuge for large numbers of people fleeing armed conflict. This imperative is reflected in UNGA resolutions and UNHCR EXCOM conclusions. Whilst this body of work does not constitute custom, it nonetheless provides evidence of the normative character of such practice. 60 A snapshot of UNGA instruments reveals several instances where the GA recommended states to offer provisional asylum or temporary refuge as a collective measure of solidarity. 61 For instance, UNGA Resolution 69/152 (2014) Urges all States and relevant non-governmental and other organizations, in conjunction with the Office of the High Commissioner, in a spirit of international solidarity and burden-sharing, to cooperate and to mobilize resources, including through financial and in-kind assistance, as well as direct aid to host countries, refugee populations and the communities hosting them, with a view to enhancing the capacity of and reducing the heavy burden borne by countries and communities hosting refugees, in particular those that have received large numbers of refugees and asylum seekers, and whose generosity is appreciated '. 62 Pursuant to these policy directives, the UNHCR has played a leading role in the growing interest of states in temporary refuge. 63 The UNHCR referred to 'temporary asylum' for the first time in 1977, 64 but the first explicit reference to temporary refuge in the context of mass-influx appears in EXCOM Conclusion 15 (XXX) in 1979: 'In cases of large-scale influx, persons seeking asylum should always receive at least temporary refuge'. 65 The point was reaffirmed a . The first conclusion to refer to 'temporary refuge', it was adopted in the few months later in EXCOM Conclusion 19 (XXXI) that also called for further study of the practice. 66 Following a Group of Experts meeting on temporary refuge, EXCOM Conclusion 22 (XXXII) was adopted providing detailed provisions for protection and international solidarity, burden sharing and duties of states. 67 EXCOM Conclusion 23 (XXXII) is the last to refer to 'temporary refuge', 68 leading Fitzpatrick to write that 'By 1985 the UNHCR had almost assimilated the norm of temporary refuge into the fundamental protection regime for refugees'. 69 The shift in label from temporary refuge to temporary protection dates back to 1992, 70 but the importance of temporary refuge, as expressed in EXCOM Conclusion 22 (XXXII), has continued to be reaffirmed ever since. 71 By then, temporary refuge was recognised 'as a legitimate tool of international protection', 72 a strategy for asylum clearly distinct from other forms of protection, such as complementary (or subsidiary) protection. 73 It was essentially aimed at unburdening asylum procedures in cases of mass influx and, for UNHCR it was distinctly anchored in international cooperation and responsibility sharing. 74 Notwithstanding this level of interest and involvement, by 2012, UNHCR conceded that 'No consensus has however been reached on the situation in which temporary protection could be applied or its minimum content'. 75 protect against refoulement, and to provide basic minimum treatment pending durable solution. 77 The acknowledgement of 'shared responsibility to manage large movements of refugees and migrants … through international cooperation' was again made explicit in the New York Declaration for Refugees and Migrants, signed by 193 member states at the first UN Summit on Refugees and Migrants on 19 September 2016. 78 Although not expressly about temporary refuge, the Declaration acknowledges the disproportionate burden that protracted refugee crises and the resulting large movements of refugees place on countries of refuge and their communities. 79 The Declaration enshrines states' commitment 'to a more equitable sharing of the burden and responsibility for hosting and supporting the world's refugees', and empowers the UNHCR to develop and initiate a comprehensive refugee response. 80 
B. International organisations

C. International courts' case law
Decisions of international and national courts are subsidiary means for the determination of the rule of customary law. 81 International courts' decisions are scarce on the issue of temporary refuge. The International Court of Justice, although in theory competent to interpret the Refugee Convention, has never been called upon to do so; neither has it been seized to pronounce on a matter relating to temporary refuge.
It is nevertheless worth noting that in the last decade, the European Court of Human Rights has extended its protective role to persons fleeing an armed conflict and for whom 'substantial grounds' exist for believing that they would face a 'real risk' of treatment contrary to Article 3 of the ECHR. 82 The European Court of Human Rights recently ruled unanimously that the forced return of three asylum applicants (one stateless Palestinian from Syria and two Syrian nationals) to Syria would violate their right to life and lead to a real risk of torture or inhuman and degrading treatment under the ECHR. 83 84 and concluded that 'if the applicants were expelled to Syria, it would be in breach of Articles 2 and/or 3 of the Convention'. 85 The Court also referred to a policy summary published by the UK Home Office in 2014 according to which 'Internal relocation within Syria to escape any risk from indiscriminate violence is extremely unlikely to be possible or reasonable' due to the unpredictability of the violence, the humanitarian situation for internally displaced, and the very limited ability to move safely within Syria. 86 Whilst only safeguarding the applicants against their refoulement to Syria, it may be argued that, read in conjunction with other judgments of the European Court of Human Rights on minimum standards of protection expected to be provided to asylum seekers in the country of return, 87 this finding requires the contracting party to guarantee admission to the territory and access to certain basic rights (which are both also core elements of the rule of temporary refuge). It may further be noted that Article 3 of the ECHR links directly to subsidiary protection under EU law; 88 the latter, unlike the former, comes with a legal status similar to refugee status.
In conclusion, the analysis above indicates that temporary refuge has become a cornerstone of states response in cases of large-scale influx of refugees. The rule is distinctly rooted in shared responsibility and the search for durable solutions through international cooperation. Its scope includes a duty on all states to offer immediate admission to territory for a limited duration (usually the duration of the conflict). It also includes an obligation to provide certain minimum rights, including non-refoulement and basic socio-economic rights, until a more durable solution is found (e.g., asylum, resettlement, or voluntary repatriation). Its normative value (and distinct roots in shared responsibility) is further set out in UN General Assembly declarations and resolutions, 89 UNHCR EXCOM conclusions, 90 and regional instruments. Scant authority in the case law of international courts does not undermine this conclusion. 89 The fact that relevant UNGA resolutions were adopted without vote does not undermine their authority as evidence of international organisations' practice. 90 UNHCR EXCOM members currently total 98 states, including Jordan, Lebanon, Turkey, and most EU countries; ratification of the Refugee Convention/Protocol is not a requirement. The EU has observer status.
III. PERTINENT ELEMENTS OF CURRENT PRACTICES PURSUANT TO THE RULE OF TEMPORARY REFUGE
Customary international law emerges from 'evidence of a general practice accepted as law'. 91 These two elements (practice and opinio juris) are sometimes 'closely entangled' and 'the relative weight to be given to each might vary according to the circumstances', but they are 'indispensable'. 92 Thus evidence of both elements is commonly found in the same materials, although each must be ascertained individually. 93 General practice means primarily the practice of states. 94 To identify current practices in the Syrian case, this article draws on the following: conduct on the ground in Turkey, Jordan, Lebanon, and in the EU and its member states; conduct in connection with and independently from the Refugee Convention and/or EU law; public statements by the governments of these countries; and national legislations, including newly enacted legislative acts. This material was examined for the purpose of identifying the admissions practices of these countries independently and separately from treaty or EU law, the number of refugees they have been taking in or have allowed to stay, and the status granted to these people (temporary or permanent protection). Particular challenges are associated with identifying current practices in countries that primarily rely on the Refugee Convention or EU law (namely EU Member States).
To ascertain opinio juris, this article looks at the following: conclusions of the Executive Committee (EXCOM) of the UNHCR relating to temporary refuge (refer to section II B above); 95 enactment in domestic law; 96 official 91 95 UNHCR EXCOM members currently total 98 states, including Jordan, Lebanon, Turkey, and most EU countries; hence ratification of the Refugee Convention/Protocol is not a requirement. The EU has observer status. Conduct in connection with UNGA resolutions on temporary refuge related publications; and public statements by state officials regarding the duty to provide temporary refuge, bearing in mind that sovereignty is strongly present in this area and that such statement may be couched in cautious language.
With regard to the latter, a particularly thorny issue concerns law and morals. The law applicable to refugees is deeply moral in that it is grounded on humanitarian principles and values. The argument has been made that in a context such as human rights, where 'the stakes are high' and the 'customary norm is not morally neutral', it is difficult to ignore public statements based on and accepted as having a moral character. 97 However, such 'conceptual stretching' has been met with criticism by proponents of the traditional approach to the formation and identification of customary international law. 98 Be that as it may, this article embraces Gerety's position that 'Law does in some imperfect sense mean morality; and similarly morality means law', 99 as best fitting situations of large numbers of refugees in dire need of emergency protection.
Next section discusses the approaches taken by Turkey, Jordan, Lebanon, and the EU, in implementing temporary refuge in the context of refugees from Syria.
IV. TESTING THE RULE OF TEMPORARY REFUGE IN THE CONTEXT OF THE SYRIAN CONFLICT
The Syrian conflict has created the largest refugee crisis today, and 'is poised to become … the largest protracted refugee situation of the decade'. 100 102 The conflict has also created a longer-term crisis within Syria as a result of 'the bombing of schools, hospitals and other civilian installations'. 103 This section examines custom-based practices in the response to the largescale influx of Syrian refugees, by countries both near and afar to Syria, with a view to identifying how the existing customary obligation of temporary refuge has been implemented.
A. The response by Turkey, Lebanon and Jordan: temporary refuge
None of the Syrian 'refugees' in the region have been recognised as refugees under the Refugee Convention. Hence, the response of these countries is useful in identifying current practice on temporary refuge without the interference of treaty law.
Turkey: temporary protection
Turkey has a long-standing practice of keeping its borders open in cases of mass influx of refugees (which it refers to as 'guests'). This practice goes back to WWII and the unconditional admission and hosting of Jews, Bulgarian, Turks ('kindreds') in 1944, 1968, and 1989 , and more recently Afghans, Iraqis and Syrians. 104 According to the Turkish Government, this practice is in compliance with international law. 105 For the last two years, Turkey has hosted the largest refugee population in the world (over 2.5 million). 106 Turkey is a party to both the Refugee Convention and the Refugee Protocol. However, it maintains a geographical limitation to the effect that only asylum seekers from countries of the Council of Europe can be 'Convention refugees'. 107 Thus, the Refugee Convention has limited application.
Turkey is also a party to the ECHR, the UN Convention Against Torture, and the International Covenant on Civil and Political Rights. 108 Hence, an argument could be made that Turkey's obligation of nonrefoulement and granting certain basic rights (which are both elements of the rule of temporary refuge), may instead be based on treaty law. 109 Be that as it may, these treaty obligations post-date Turkey's practice of temporary refuge. Furthermore, there is no evidence that Turkey's conduct was in fact based on provisions of the ECHR or other human rights treaties. Thus the source of obligation for opening borders to large numbers of refugees fleeing war and violence and granting certain basic rights seems more convincingly based on customary-based practice than treaty law. 110 In 2013, the practice of temporary refuge was incorporated in Turkey's first comprehensive Law on Foreigners and International Protection. 111 Article 91 of the 2013 Law provides:
(1) Temporary protection may be provided for foreigners who have been forced to leave their country, cannot return to the country that they have left, and have arrived at or crossed the borders of Turkey in a mass influx situation seeking immediate and temporary protection. 112 Article 7 needs and access to rights on a temporary basis. 113 However, the provision of basic needs and access to rights is subject to the discretion of administrative authorities; significantly also the duration of temporary protection is discretionary (it is subject to a decision of the board of ministers). 114 At present no time limit applies to Syrians, but after more than five years, temporary protection is developing into de facto permanent resettlement in Turkey.
The introduction of a national database system (launched by the Directorate General of Migration Management in May 2015), coupled with a strengthening of the registration capacity of the Turkish Government through a new Regional Refugee and Resilience Plan (3RP), 115 and arguably the EUTurkey deal, 116 means that Turkey should continue to keep its borders open and admit Syrian refugees. In reality, since 2016, Turkey has begun forcibly returning ('refouler') large numbers of Syrian refugees arriving by land at its Southern border with Syria, in contravention of its own law, international law, and EU law. 117 In summary, two years after Syrian refugees began to cross the border, Turkey adopted its first legislation on temporary protection. This new legal framework appears to have successfully implemented Turkey's longstanding custom-based practice of temporary refuge (albeit the quality of protection for Syrian refugees is subject to discretion and restrictions). However, the expected collective response of the international community to alleviate the burden on Turkey has not been forthcoming. Thus what started as short-term humanitarian assistance has progressively turned into de facto permanent resettlement. 
Jordan and Lebanon: temporary 'hosting'
Neither Jordan nor Lebanon is a signatory to the Refugee Convention or Refugee Protocol. Hence, refugees from Syria do not benefit from any special status and must obtain entry and stay documentation in accordance with domestic law. In Jordan, for instance, they are often referred to as 'visitors', 'guests' or 'Arab brothers', i.e., terms with no legal meaning under domestic law. 118 In Lebanon, an asylum seeker means 'a person seeking asylum in a country other than Lebanon'. 119 Both countries are nevertheless parties to the UN Convention Against Torture and the International Covenant on Civil and Political Rights, 120 but like in Turkey, custom-based practices of opening borders to people fleeing violence have existed long before these treaties were ratified, and there is no evidence that these countries' conduct was in fact based on provisions in these treaties.
Jordan and Lebanon have for decades hosted a particularly large number of Palestinian refugees following the 1948 Arab-Israeli conflict and the 1967 war pending repatriation. This custom continued between 2011 and 2015, with both countries operating a policy largely about keeping its borders open to Syrian refugees, for humanitarian reasons. 121 By 2016, Lebanon was hosting approximately 1.2 million refugees from Syria (i.e., a quarter of its population pre-2011 and the third largest refugee-hosting country in the world) and Jordan 665,000 (as registered Syrian refugees). 122 However, in January 2013, the Jordanian government officially announced a policy of non-entry for Palestinian refugees from Syria (on the ground that they should be allowed to return to Israel and Palestine) and those already living in Jordan were denied identification cards, resulting in non-access to basic services and in children only being able to enrol in UNRWA schools. 123 Such discriminatory restrictions on entry and denials of refuge to Palestinians fleeing Syria are not specific to Jordan and extend to Lebanon and Egypt, forcing Palestinians from Syria to travel to Turkey or Europe; 124 these restrictions appear consistent with Resolution 5093 adopted by the Council of the League of Arab States, which authorizes host countries in the region to treat Palestinian refugees in accordance with their own domestic law. 125 Under increased pressure in all sectors (employment, education, health, housing, water and electricity supply), Lebanon and Jordan have also introduced general restrictions on entry into their territory since 2015. For instance, the Lebanese Government instated visa restrictions for Syrian nationals, coupled with tight time limit of stay ranging from 24 hours to one month. 126 These have generally resulted in instances of refoulement and arbitrary detention becoming more frequent. 127 Other restrictive measures that were introduced include fees for Syrian refugees to access public health centres, with an exception for vulnerable families. 128 The legal and policy frameworks of Jordan and Lebanon to address the situation of refugees remain underdeveloped and unable to cope with the challenges of their national economic needs. Both countries have signed a Memorandum of Understanding with the UNHCR (Jordan in 1998; Lebanon in 2003), stating key principles of international protection, but these have limited application to Syrian refugees. 129 With offers of resettlement outside the region continuing to be low in numbers, 130 plans for local integration are now being pursued through the Migration Compact (which builds on the EU-Turkey deal) 131 and Regional Refugee and Resilience Plan (3RP), 132 at the same time as advocating positive measures to offer admission to territory. 133 3. Conclusion Since the Syrian conflict began in April 2011, official statements and the conduct of the governments of Turkey, Lebanon, and Jordan have demonstrated (until recently) an open border approach; inherent to this practice is the admission of large numbers of refugees to territory, respect for non-refoulement, and the recognition of certain minimum rights for refugees. This policy seems to be based on long-standing custom-based regional practices of offering temporary refuge to persons in need (e.g., Palestinians in Lebanon and Jordan, and the 'kindreds' in Turkey). While Turkey's legal and policy framework to address the protection needs of Syrian refugees has developed into a proper temporary protection legal regime, Jordan's and Lebanon's has remained rudimentary.
None of the Syrian refugees have been protected under the Refugee Convention (or Refugee Protocol), which is inapplicable in these three countries (Jordan and Lebanon are not parties; Turkey only recognises refugees coming from Europe). It is therefore suggested that these countries constitute successful examples of implementation of the existing customary obligation to provide temporary refuge to large numbers of refugees.
However, what started as short-term humanitarian assistance has since turn into a protracted situation, creating pressure on resources for Turkey, Jordan and Lebanon. The governments of these countries feel deeply let down by the international community of states and the lack of shared responsibility, 134 as temporary refuge is transitioning to de facto permanent resettlement in all three countries. Parallel to this, a tightening of entry into territory and the range of rights provided can be observed. The Syrian case seems to confirm historical examples that there is no precise time when it comes to the 'temporariness' of temporary refuge. However, after five years of conflict, the patience and resources of countries of refuge has run out, the emergency scenario has withered away, and shared responsibility has become even more imperative.
As will be discussed below, the EU's approach contrasts starkly with that of Turkey, Jordan and Lebanon.
B. The response of the EU and its member states: international protection (asylum)
The response of the EU to the arrival of refugees from Syria has been slow and idiosyncratic, raising serious concerns about the future of the Common European Asylum System. 135 Both the EU Temporary Protection Directive 136 and Article 78(3) (together with Article 80) of the Treaty on the Functioning of the European Union 137 foresee a solidarity mechanism in the case of a sudden influx of refugees.
The Temporary Protection Directive (which is illustrative of opinio juris), an instrument adopted under the Common European Asylum System, provides a wide personal scope and flexible eligibility criteria. In particular, it does not require a status determination procedure because membership in the designated group is sufficient, and it would apply to a significant number of people, such as all people from a particular country or region (e.g., Syria). Furthermore, it requires the member states to ensure that the temporary and immediate protection status it offers includes certain guarantees. 138 Finally, it provides for financial assistance, and a structured burden sharing mechanism to the extent that member states would notify each other of their reception capacity but not actually undertake sharing or redistribution of asylum seekers. Compared to existing refugee resettlement and humanitarian admission programmes (both limited in their personal scope, for instance to unaccompanied children or family members), the Temporary Protection Directive would therefore offer considerable advantages. 139 However, the Directive has never been activated; individual member states preferring instead to apply protection statuses by application of the Refugee Convention/EU Qualification Directive. 140 For instance, in 2013 most EU countries granted subsidiary protection status to Syrian refugees already present in Europe; 141 in 2014 and 2015, the UNHCR noted a welcoming increase in the granting of refugee status, for instance on actual or imputed political ground to asylum seekers from Syria. 142 Time may also be relevant in that Syrian refugees did not arrive on EU's doorsteps until much later (summer 2015). By then it had been decided that the collective priority should be to support Syria and the region through funding, protect Europe's borders, and agree durable solutions (e.g., a small number of resettlement) while considering other humanitarian options for accessing Europe.
Thusly, Article 78(3) (together with Article 80) of the Treaty on the Functioning of the European Union was used instead (of the Temporary Protection Directive) as a basis for collective EU action, including the adoption of a European Agenda on Migration. 143 The Agenda was followed by a set of Priority Actions for its implementation, namely, national financial pledges, member states' support to an emergency relocation mechanism of 160,000 people already in the EU, a new 'hotspot' approach, and ensuring effective returns pursuant to the EU action plan on return; 144 none of these involved temporary protection.
Resettlement measures were also adopted to enable refugees from Syria to lawfully access and settle in the EU. Resettlement in EU law guarantees the person being resettled one of the following statuses: refugee status, 145 subsidiary protection status, 146 or any other similar status under national or EU law. Hence it offers a more permanent solution than for instance humanitarian admission programmes, which are meant to be only temporary. 147 As a durable solution, resettlement is not therefore pertinent to examining the custom-based practice of temporary refuge/temporary protection; the number of actual places for resettlement in the EU has also been small. 148 Other safe and lawful options to access the EU include humanitarian visa and humanitarian admission programmes, 149 private sponsorship, 150 emergency scholarships for higher education, 151 vulnerable persons relocation scheme, 152 and family reunification programme. 153 Most of these options are not relevant either to examining a distinctive custom-based practice of temporary refuge because they are based on the Refugee Convention or EU law. For instance, France has been using humanitarian visas for Syrians but pre-assessment at French consulates in Syria and neighbouring countries is entirely based on the Refugee Convention and rules for subsidiary protection. 154 Similarly, Syrians granted admission under humanitarian admission programmes introduced in Austria, France and the UK, have been granted refugee status or subsidiary protection upon arrival, hence they were not offered 'temporary refuge' but asylum (or quasiresettlement) as a durable solution. 155 One possible exception is the humanitarian admission programmes established in Ireland and Germany, which seem to have considered temporary protection at some point in time. However, the Irish Syrian Humanitarian Admission Programme (SHAP) was very limited in scope: it was only in place for six weeks (in Spring 2014) and only 44 applications for 119 family members were granted; 156 it operated as a private (family) sponsorship mechanism and offered up to two years residence in Ireland. 157 Where family members could no longer meet the financial requirements or at the expiry of the two-year period, most beneficiaries were able to apply for refugee status. 158 As for Germany, it introduced three humanitarian admission programmes, between March 2013 and April 2014. The programmes offered a total of 20,000 places to Syrians in Lebanon and Egypt. This was the first time a European country committed 'to large-scale, ad-hoc admission of Syrians outside of regular resettlement quotas'. 159 Syrians arriving in Germany under one of these programmes were originally granted two-year temporary residency with the possibility of renewal for another two years. However, like in other EU countries, they have since been allowed to stay permanently.
It may be worth noting that the European Commission recently embarked in a comprehensive reform of its asylum policy to address the challenges of high migratory pressure. 160 Core to the reform is the introduction of a 'compulsory status review' to ensure that protection is granted only for as long as it is needed taking into account, for example, changes in countries of origin which could impact the need for protection. 161 It is therefore predicted that cases of return of persons recognised as needing protection at a particular time, from Europe to countries of origin will likely increase in future.
To conclude, the EU has not considered it necessary to activate its own solidarity mechanism, namely the Temporary Protection Directive. In such absence, EU member states have responded to claims by Syrians in the usual way through their procedures for international protection -examining their eligibility for refugee status under the Refugee Convention first, and then, if they are not recognised as refugees, whether they are eligible for subsidiary protection under EU law. It is therefore unlikely that in the absence of a collectively activated temporary protection mechanism, the rule of temporary refuge applies in the EU with respect to refugees from Syria. One narrow exception might be humanitarian admission programmes in Germany and possibly also Ireland, which at some point in time considered protection for Syrian refugees to be granted on a temporary basis. The response of the EU therefore contrasts starkly with the practices of Turkey, Lebanon, and Jordan; it further highlights key challenges in identifying current practices in countries (i.e., EU member states) that primarily rely on the Refugee Convention or EU law.
V. CONCLUSION
This article has examined the customary international law rule of temporary refuge in relation to the Syrian conflict (2011-). The rule, which was first acknowledged in the legal literature in the 1980s, enshrines a positive obligation on all states to admit to territory large numbers of persons fleeing a situation of armed conflict, and to grant certain rights commensurate with human dignity, until a more durable solution is found. The application of the rule further triggers an obligation on states and international organisations to cooperate and to take concrete steps towards a durable solution. Insufficiently recognised in the academic literature and demonstrated in this article, is that shared responsibility is the linchpin of temporary refuge. The practices in neighbouring countries to Syria (i.e., Turkey, Lebanon and Jordan) during the last five years indicate that when the Refugee Convention is not the available tool, temporary refuge has been relied on as a basis for protection in large-scale influx of refugees. The response of these countries, which has been to keep their borders open to refugees from Syria, is based on long standing custom-based practices in the region of providing temporary refuge. In Turkey, the rule has also been enshrined in a new legislation.
These practices further confirm that temporary refuge applies to a wider category of people than refugee status because the circumstances of flight do not have to be covered by the terms of the Refugee Convention.
Temporary refuge also appears to include a positive obligation to offer admission to territory (e.g., through keeping borders open) that is distinct from the negative obligation of non-refoulement. Finally, temporary refuge supports states' obligation to protect certain essential human rights to everyone within their territory, e.g., non-refoulement, non-discrimination, education, and other human rights commensurate with human dignity, independently from any status under refugee law. This is crucial and goes to the heart of 'understanding protractedness' not just in terms of time but also in terms of marginalization, threats to freedom, and dependency. 162 However after five years of conflict, rights are becoming squeezed and shared responsibility towards permanent solutions even more needed.
The EU, in contrast, offers a very different approach. Despite temporary refuge having found expression explicitly in EU law (in the Temporary Protection Directive), EU member states decided not to activate this mechanism, considering instead that the numbers of asylum seekers involved could simply be processed through national procedures for international protection. As a result, most refugees from Syria have been granted refugee status or subsidiary protection status under the Refugee Convention or EU Qualification Directive. In sharp contrast with Turkey, Lebanon and Jordan, the approach in the EU has remained focused on the individual and refugee/subsidiary protection status as a solution. With the exception of Germany, none of the humanitarian admission programmes come near the large-scale ad-hoc admission of Syrians outside of durable solutions (such as resettlement), and even in this case, beneficiaries of these programmes ended up being granted permanent residence.
The fact that the EU has not applied the Temporary Protection Directive should not be read as a rejection by EU member states of the practice of temporary refuge, given that these countries did engage in such practice in response to the former Yugoslavia and Kosovo wars, and subsequently codified such practice in the Temporary Protection Directive itself. The EU case does, however, represent a failure of shared (EU) responsibility, in failing to activate the optimum mechanism for dealing with the Syria crisis. This left member states to apply different solutions producing variance in the scale and level of protection afforded to Syrian refugees.
Temporary refuge is practiced the world over, and has been codified in regional legal instruments in Europe, Africa, Asia, as well as in national law in the United States and Turkey for instance; but as long as shared responsibility is lacking, the rule is likely to continue being implemented primarily in a regional context by countries the nearest to the country affected by conflict, as seen in the case of Syria.
